STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 19,431
g

)

Appeal of )

| NTRODUCTI ON

The petitioner appeals a decision by the Departnent for
Chil dren and Fam |lies, Econom c Services Division, (DCF)
requiring her to pay over to it $2,405 in assets which are
above the allowable resource Iimt for Medicaid Long-Term

Car e.

FI NDI NGS OF FACT

1. The facts in this matter are undi sputed. The
petitioner is an ei ghty-one-year-old woman who is a long-term
care recipient in the Medicaid program She is not conpetent
to act for herself and her daughter becanme her guardi an by
order of a Vernont probate court in 2001.

2. I n Septenber of 2004, the petitioner sold her
interest in a piece of property for $15,000. DCF allowed the
petitioner to pay certain expenses and debts with the
proceeds fromthe property sale. After these deductions were

al l owed, the petitioner still had $4, 405. 09 renaining.
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3. DCF asked the petitioner to return the anmount above
t he $2, 000 Medicaid maxi mumresource limt, or $2,405.09 to
DCF. If that amount were remtted, her Medicaid could
continue without interruption.

4. The guar di an- daught er appeal ed that request on
behal f of her nother saying that she should be allowed to
keep the $2,405.09 to cover future guardi anshi p expenses.
The guardi an-daughter’s average nonthly court approved fee
for the guardi anship was $247.00 over a three year period
from 2001 to 2004. The service provided under the
guardianship is the time spent by the daughter in making
medi cal decisions for her nother. The guardi an-daughter
estimates based on |longevity tables that her nother can

expect to live for a little over eight nore years. Based

upon her past billing, the guardi an-daughter expects that she
will incur future fees far in excess of the $2,405.09 during
her nother’s lifetine. |f her nother should die sooner, she

has offered to refund the anount remai ning to DCF

5. The guar di an-daught er concedes that guardi anship
services are available to her nother at no cost through the
of fice of the public guardian but argues that this would

still be an expense to the state.
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ORDER

The decision of DCF that the petitioner is |iable to pay

over $2,405.09 to DCF is affirned.

REASONS

Under rul es pronul gated by DCF, “resources are avail abl e
cash or other property owned by individuals and avail able for
their support and mai ntenance.” M30. A single person
hol di ng nore than $2,000 in countable resources is not
eligible for the Medicaid programuntil such tinme as that
excess resource is used for eligible expenses. M 230, P-
2420C1. The rules further state that “all resources .
must be counted except those that are specifically excluded
[under the regulations at M232].” M30. The |listed resource
excl usions do not include prepaid guardi anship fees or
prepai d nedi cal expenses. M32.

The guardi an-daughter argues that the petitioner needs a
guardi an and that excluding all reasonable future expenses
for that guardian is a “logical approach” for DCF to take.

Al though the petitioner may be right that this is one | ogical
approach, it is not the approach chosen by DCF i n nmanagi ng
its Medicaid long-termcare program Unless the petitioner

can advance a | egal reason as to why the approach used by DCF
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is not permtted, the Board cannot overturn its deci sion,
even if the Board nmay disagree with it. 3 V.S A 3091(d),
Fair Hearing Rule 17.

In an attenpt to show that this approach is legally
i nperm ssible, the petitioner relies heavily on a case
deci ded by the Supreme Judicial Court of Massachusetts
interpreting that state’s Medicaid rules. Rudow v.

Conmmi ssioner of the Division of Medical Assistance 429 Mass.

218 (1999). The Court interpreted Massachusetts’ rules which

al I ow “nmedi cal expense” deductions frommnonthly incone to

i ncl ude paynments to court-appoi nted guardi ans when recipients
had no other way to access nedical care.

The petitioner’s reliance on that case to support her
argunment here is without nerit for several reasons. First,
the court does not address the issue of deducting future
guar di anshi p paynents from excess resources, which is the
situation before this Board. Furthernore, the Vernont
resource deduction rule does not include a deduction for
“medi cal expenses” as does the Massachusetts incone deduction
rule interpreted by the Massachusetts court, nmaking the
applicability of this ruling to the situation before the
Board even nore attenuated. Finally, the case cited by the

petitioner did not involve guardianship services which were
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provi ded by inmediate fam |y nenbers!, a fact which could
have nade a difference in that court’s ruling and is anple
ground to distinguish that case fromthis one before the
Boar d.

The petitioner has not yet asked DCF to deduct her
guar di anshi p expenses from her ongoing incone in determ ning
her patient share. She may still pursue that course but she
shoul d be aware that the Board has previously ruled that
ongoi ng guardi anship fees are not deductible fromthe patient
share because they are not specified as deductible at Mi32
(then M414). Fair Hearing No. 18,009. Even if such expenses
coul d be consi dered deducti ble as “nedi cal expenses” (a term
specifically defined in Vernont’s regul ati ons and whi ch does
not i nclude guardi anship expenses, M20-22), DCF is correct
t hat paynent for any nedical care or services “furni shed by
an imedi ate relative of the beneficiary” (including a
daughter) is prohibited by regulation and the Board has so
ruled in a prior case. M52.1(F), Fair Hearing No. 18, 975.

It nust be noted that the inconme deduction issue is not
presently before the Board and no binding ruling on that

issue is intended in this decision. As DCF has shown that

! The closest relative referred to who acted as a guardi an was a ni ece of
one of the appellants. The others had guardians who were not related to
t hem
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its request for paynent of the excess resource noney is
supported by its valid regulation, the Board is bound to
uphold its decision in this matter. 3 V.S. A 8§ 3091(d), Fair

Hearing Rule 17.



